Proposed GANHRI position on the Updated LBI draft

in preparation of the 11t session of the OEIGWG (20 -24 Oct 2025)

Background: In June 2014, at the initiative of South Africa and Ecuador, the UN Human Rights Council
established an Intergovernmental Working Group (OEIGWG) (resolution 26/9) to elaborate an

international legally binding instrument (LBI) to regulate, in international human rights law, the
activities of transnational corporations and other business enterprises. The aim of the legally binding
instrument is to achieve more effective protection of human rights by strengthening the prevention of
human rights violations and fostering access to remedy in the context of business activities. States
that ratify the treaty would be required, among others, to incorporate binding human rights due
diligence requirements for business enterprises into their national laws.

The Working Group has met annually since 2015, under the chairpersonship of Ecuador. The form,
content and scope of the possible LBI, as well as the States' duty to protect in the area of business and
human rights, are key issues in the negotiations.

A large majority of the states that have engaged in the negotiating sessions thus far are “host” rather
than “home” states of transnational corporations. Major industrialised countries — such as the United
States of America, Canada, Australia, Switzerland, and South Korea — do not support the process. The
European Union (EU), the United Kingdom (UK), and Japan, too, have clearly conveyed their
unwillingness to participate in the negotiations. In the past, some of them have justified this by saying
that their proposals regarding a more consensus-based approach and on overcoming divisions had not
been sufficiently taken into account by Ecuador and South Africa, the initiators of Resolution 26/9.
These States have also acknowledged, though, that they do not see any fundamental contradiction
between the treaty process and the global consensus built around the UN Guiding Principles on
Business and Human Rights (UNGPs), as long as the latter serve as the basis for further international
law developments in the area of business and human rights.

Thus, the process has been carried forward for the past years primarily by civil society and Latin
American and African states. Of late, though, industrialised states, e.g. the EU, have begun to observe
and comment on the negotiations more closely. In 2022, the USA actively participated in the
negotiations, making it the first industrialised state from the Global North to do so. In 2023, the UK
also joint the process. Since this year, Japan is also an active participant in the negotiation process.

Therefore, while in the early years the process was mainly driven by States from the Global South,
States from all regions are now involved. The successful negotiation of an international legally binding
instrument is a unique opportunity to ensure harmonisation of State and business obligations in this
area and to fill the gaps in positive law. The LBI would constitute a meaningful addition to existing
international instruments, particularly those adopted within the United Nations, International Labour
Organisation (ILO) and Organisation for Economic Co-operation and Development (OECD) and would
help close accountability gaps. The zero draft text, which has been available since 2018, is largely based
on existing international standards, notably the UN Guiding Principles on Business and Human Rights
(UNGPs). During the 9" and 10" sessions, the preamble of the draft treaty and articles 1 to 11 were
discussed.


https://www.ohchr.org/fr/hr-bodies/hrc/wg-trans-corp/igwg-on-tnc
https://documents.un.org/doc/undoc/gen/g14/082/52/pdf/g1408252.pdf
https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/session9
https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/session9
https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/session10
https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/session10

GANHRI is committed to promoting and protecting Human Rights of all in the context of business
activities, thereby supporting implementation of the UNGPs “Protect, Respect, Remedy”. In its
Outcome Statement adopted in May 2024 at the Annual Conference, NHRIs reaffirmed their

commitment to strengthen normative action on Business and Human Rights. In that spirit, the Working
Group on Business and Human Rights has delivered several oral statements during the general debate
of the OEIGWG’s sessions, including during the 10™ session. In this statement, GANHRI’s Working
Group reiterated its support for the process and called on all States to build broad cross-regional
support for the LBI.

Considering the importance of the processes stated above, and GANHRI’s engagement to support the
promotion and protection of human rights in the context of business activities, the GANHRI WG
recommends:

- For the GANHRI WG to develop a draft GANHRI position on the updated LBI in close
coordination with the Head Office.

- For the consideration and adoption of the draft GANHRI position ahead of the 11 session of
the OEIGWG.

- For authorization of the GANHRI WG on BHR, supported by the Head Office, to officially
represent GANHRI in the OEIGWG session on the basis of the adopted position.

Articles 12 to 24 are expected to be negotiated during this year's 11" session of the OEIGWG. This
document therefore focuses on GANHRI's general position on the process and the updated draft, as
well as on the specific articles that GANHRI will be able to comment on during the 11" session of the
OEIGWG. The presented draft position is based on regular discussions in the monthly meetings of the
GANHRI WG BHR and therefore reflects the views and experiences of the members and observers of
this WG. Additional consultations with NHRIs that do not take part in the WG meetings have not been
conducted.

General position on the process and updated draft:

- GANHRI is committed to promote and protect the human rights of all in the context of business
activities. Even more so in the context of today’s era of conflict, climate crisis, rapidly evolving
technologies, as well as persistent inequalities;

- NHRIs are committed to act through GANHRI as their global voice, to strengthen international
normative action on business and human rights, including the implementation and strengthening
of the United Nations Guiding Principles on Business and Human Rights (UNGPs);

- GANHRI supports the negotiation process aimed at elaborating an international legally binding
instrument to regulate, in accordance with international human rights law, the activities of
transnational corporations and other business enterprises (hereby “LBI”);

- LBl holds significant potential to address widely recognised protection gaps in global value chains,
particularly those that are connected to transnational business activities;

- GANHRI urges all States to participate actively and constructively in the 11" session, through
written and verbal contributions, in a transparent and inclusive manner. Such engagement is
essential to build broad cross-regional support for the adoption of an LBI that strengthens the
prevention of human rights violations and fosters access to remedy in the context of business
operations;


https://ganhri.org/2024-annual-conference/
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-transcorp/session10/1-general-statements/nhri-status/igwg-10th-general-statement-ganhri.pdf

- GANHRI calls on all States to include language in the draft recognizing the Role of NHRIs to monitor

the human rights impacts of cross-border business activities along value and supply chains. In

accordance with their respective mandates, they may also handle complaints of a transnational

nature and facilitate access to effective remedies for rights-holders in such cases. NHRIs should

therefore be seen as actors who facilitate the effective implementation and monitoring of a future

LBI in the future. Accordingly, States should already in the negotiation process draw on the

expertise of NHRIs in this field. For this purpose, NHRIs should be invited to inform, at the national

level, in meetings designed to contribute to the draft.

GANHRI recommendations on articles 12 to 24

Article 12. Mutual Legal Assistance

12.1. States parties shall afford one another the
greatest measure of assistance in connection
with  criminal, civili and administrative
proceedings relevant to the enforcement of the
measures referred to in Articles 6-8, including
assistance to expedite requests from private

parties for the transmission and service of

documents and for the taking of evidence in civil
proceedings.
12.2. States Parties shall carry out their
obligations under Article 12.1 in conformity with
any treaties or other arrangements on mutual
legal assistance that may exist between them.
12.3. States Parties shall cooperate closely with
one another to enhance the enforcement of the
measures referred to in Articles 6-8. States
Parties shall, in particular, take the necessary
steps:
(a) to establish, maintain and enhance channels
of communication between their relevant State
agencies and their counterparts in other States
Parties in order to
i. facilitate the secure and rapid
exchange of information concerning all
aspects of the enforcement of the
measures referred to in Articles 6-8,
including for the purposes of the early
identification of breaches of such
measures; and
ii. share information concerning issues,
challenges, and lessons learned in the
prevention of business involvement in
human rights abuse, including with a

view to enhancing the effectiveness of

competent authorities, agencies and
services; and

Mutual legal assistance will be a vital part of
an effective implementation of Articles 6 to
8 of the LBI (related to prevention and legal
liability).

We propose to add judicial and non judicial
mechanisms, close to State agencies. This
would guarantee that NHRIs are involved.



(b) to facilitate effective coordination between
their relevant State agencies and to promote the
exchange of personnel and other experts,
including, subject to bilateral agreements or
arrangements between the States Parties
concerned, the posting of liaison officers.
12.4. For the purposes of meeting their
obligations under this article, each State Party
shall:
(a) ensure that its relevant State agencies have
access to the necessary information, support,
training and resources to enable personnel to
make effective use of the treaties and
arrangements referred to in Article 12.2; and
(b) consider entering into or enhancing bilateral
or multilateral agreements or arrangements
aimed at improving the ease with which and
speed at which
i. requests for mutual legal assistance
can be made and responded to; and
ii. information can be exchanged
between relevant State Agencies for the
purposes of enforcement of the
measures referred to in Articles 6-8,
including through information
repositories that provide clarity on
points of contact, core process
requirements and systems for updates
on outstanding requests.
Article 13. International Cooperation
13.1. States Parties shall cooperate in good faith
to enable the implementation of their
obligations recognized under this (Legally
Binding Instrument) and the fulfiiment of the
purposes of this (Legally Binding Instrument).
13.2. States Parties recognize the importance of
international cooperation, including financial
and technical assistance and capacity building,
for the realization of the purpose of the present
(Legally Binding Instrument) and will undertake
appropriate and effective measures in this
regard, between and among States and, as
appropriate, in partnership with relevant
international and regional organizations and civil
society. Such measures include, but are not
limited to:
(a) promoting effective technical cooperation
and capacity-building among policy makers,
parliaments, judiciary, national human rights
institutions, business enterprises and operators,
as well as users of domestic, regional and
international grievance mechanisms;

As independent State institutions with a
broad mandate to promote and protect
human rights, including in the context of
business activities, National Human Rights
Institutions (NHRIs) can play a leading role in
preventing human rights abuses and
violations and fostering access to remedy in
the context of business operations. As part
of their daily work, NHRIs engage actively
with States, businesses and other non-State
actors, including by providing guidance and
raising awareness on the human rights
impacts of business activities.

Therefore, NHRIs stand ready to promote

effective  technical cooperation and

capacity-building among relevant

stakeholders for an effective

implementation of Article 13 of this treaty.



(b) sharing experiences, good practices,
challenges, information and training programs
on the implementation of the present (Legally
Binding Instrument);

(c) raising awareness about the rights of victims
of business-related human rights abuses and the
obligations of States under this (Legally Binding
Instrument);

(d) facilitating cooperation in research and
studies on the challenges, good practices and
experiences in preventing human rights abuses
in the context of business activities, including
those of transnational characters; (e) contribute,
within their available resources, to the
International Fund for Victims referred to in
Article 15.7 of this (Legally Binding Instrument)
Article 14. Consistency with International Law
14.1. States Parties shall carry out their
obligations under this (Legally Binding
Instrument) in a manner consistent with, and
fully respecting, the principles of sovereign
equality and territorial integrity of States.

14.2. Notwithstanding Article 9, nothing in this
(Legally Binding Instrument) entitles a State
Party to undertake in the territory of another
State the exercise of jurisdiction and
performance of functions that are reserved
exclusively for the authorities of that other
State’s jurisdiction.

14.3. Nothing in the present (Legally Binding
Instrument) shall affect any provisions in the
domestic legislation of a State Party or in any
regional or international treaty or agreement
that is more conducive to the respect,
protection, fulfiiment and promotion of human
rights in the context of business activities and to
guaranteeing the access to justice and effective
remedy to victims of human rights abuses in the
context of business activities, including those of
transnational character.

14.4. This (Legally Binding Instrument) shall not
affect the rights and obligations of the States
Parties under the rules of general international
law with respect to State immunity and the
international responsibility of States. Earlier
treaties relating to the same subject matter as
this (Legally Binding Instrument) shall apply only
to the extent that their provisions are
compatible  with  this (Legally Binding
Instrument), in accordance with Article 30 of the
Vienna Convention on the Law of Treaties.

On Article 14.5:

GANHRI calls on all States to work towards a
social, ecological, and human rights-based
reorientation of the international trade and
investment protection policy. This shall
include the obligation in trade agreements
that
environmental

states implement human rights,

and ILO agreements in

national law, in line with this LBI.



14.5. All existing bilateral or multilateral
agreements, including regional or sub-regional
agreements, on issues relevant to this (Legally
Binding Instrument) and its protocols, including
trade and investment agreements, shall be
interpreted and implemented in a manner that
does not undermine or restrict their capacity to
fulfill their obligations under this (Legally Binding
Instrument) and its protocols, if any, as well as
other relevant human rights conventions and
instruments.
Article  15.
Committee
15.1. There shall be a Committee established in
accordance with the following procedures:

(a) The Committee shall consist of, at the time of
entry into force of the present (Legally Binding
Instrument), (12) experts. After an additional
sixty ratifications or accessions to the (Legally
Binding Instrument), the membership of the
Committee shall increase by six members,
attaining a maximum number of (18) members.
The members of the Committee shall serve in
their personal capacity and shall be of high moral
standing and recognized competence in the field
of human rights, public international law or
other relevant fields.

(b) The experts shall be elected by the States
Parties, consideration being given to equitable
geographical distribution, the differences among
legal systems, gender and age balanced
representation and ensuring that elected
experts are not engaged, directly or indirectly, in
any activity which might adversely affect the
purpose of this (Legally Binding Instrument).

(c) The members of the Committee shall be
elected by secret ballot from a list of persons
nominated by States Parties. They shall be
elected for a term of 4 years and can be re-
elected for another term. Each State Party may
nominate one person from among its own
nationals.

(d)Elections of the members of the Committee
shall be held at the Conference of States Parties
by majority present and voting. At least four
months before the date of each election, the
Secretary-General of the United Nations shall
address a letter to the States Parties inviting
them to submit their nominations within two
months. The Secretary-General shall prepare a
list in alphabetical order of all persons thus
nominated, indicating the State Party which has

Institutional  Arrangements

On the International Fund for Victims (Article
15.7):

- GANHRI welcomes the foreseen
establishment of an International Fund for
Victims that would provide legal and

financial aid to victims seeking access to
remedies.

- Itis well documented that marginalised and
poor communities experience human rights
abuses and violations disproportionally.
Sustainable funding mechanisms are a
necessary precondition to enable them to
exercise their rights.



nominated them, and shall submit it to the
States Parties.

(e) The initial election shall be held no later than
six months after the date of the entry into force
of this (Legally Binding Instrument). The term of
six of the members elected at the first election
shall expire at the end of two years; immediately
after the first election, the names of these six
members shall be chosen by lot by the
chairperson of the meeting referred to in this
Article.

(f) If a member of the Committee dies or resigns
or for any other cause can no longer perform his
or her Committee duties, the State Party which
nominated him or her shall appoint another
expert from among its nationals to serve for the
remainder of his or her term, subject to the
approval of the majority of the States Parties.
(g) The Committee shall establish its own rules of
procedure and elect its officers for a term of two
years. They may be re-elected.

(h) The Secretary-General of the United Nations
shall provide the necessary staff and facilities for
the effective performance of the functions of the
Committee under this (Legally Binding
Instrument). The Secretary-General of the
United Nations shall convene the initial meeting
of the Committee. After its initial meeting, the
Committee shall meet at such times as shall be
provided in its rules of procedure.

(i) With the approval of the General Assembly,
the members of the Committee established
under the present (Legally Binding Instrument)
shall receive emoluments from United Nations
resources on such terms and conditions as the
Assembly may decide through the established
procedures.

15.2. States Parties shall submit to the
Committee, through the Secretary-General of
the United Nations, reports on the measures
they have taken to give effect to their
undertakings under this (Legally Binding
Instrument), within one year after the entry into
force of the (Legally Binding Instrument) for the
State Party concerned. Thereafter the States
Parties shall submit supplementary reports
every four years on any new measures taken and
such other reports as the Committee may
request.

15.3. The Secretary-General of the United
Nations shall transmit the reports to all States
Parties.



15.4. The Committee shall have the following
functions:

(a) Make general comments and normative
recommendations on the understanding and
implementation of the (Legally Binding
Instrument) based on the examination of reports
and information received from the States Parties
and other stakeholders;

(b) Consider and provide concluding
observations and recommendations on reports
submitted by States Parties as it may consider
appropriate and forward these to the State Party
concerned that may respond with any
observations it chooses to the Committee. The
Committee may, at its discretion, decide to
include these suggestions and general
recommendations in the report of the
Committee together with comments, if any,
from States Parties;

(c) Provide support to the States Parties in the
compilation and communication of information
required for the implementation of the
provisions of the (Legally Binding Instrument);
(d) Submit an annual report on its activities
under this (Legally Binding Instrument) to the
States Parties and to the General Assembly of
the United Nations;

(e) The Committee may recommend to the
General Assembly to request the Secretary-
General to undertake on its behalf studies on
specific issues relating to the present (Legally
Binding Instrument).

Conference of States Parties

15.5. The States Parties shall meet regularly in a
Conference of States Parties in order to consider
any matter with regard to the implementation of
the (Legally Binding Instrument), including any
further development needed towards fulfilling
its purposes.

15.6. No later than six months after the entry
into force of the present (Legally Binding
Instrument), the Conference of the States
Parties shall be convened by the Secretary-
General of the United Nations. The subsequent
meetings shall be convened by the Secretary-
General of the United Nations biennially or upon
the decision of the Conference of States Parties.
International Fund for Victims

15.7. States Parties shall establish an
International Fund for Victims covered under
this (Legally Binding Instrument), to provide legal
and financial aid to victims, taking into account



the additional barriers faced by women,
children, persons with disabilities, Indigenous
peoples, migrants, refugees, internally displaced
persons, and other vulnerable or marginalized
persons or groups in seeking access to remedies.
This Fund shall be established at most after (X)
years of the entry into force of this (Legally
Binding Instrument). The Conference of States
Parties shall define and establish the relevant
provisions for the functioning of the Fund.
Article 16. Implementation

16.1. States Parties shall take all necessary
legislative, administrative or other action
including the establishment of adequate
monitoring mechanisms to ensure effective
implementation of this (Legally Binding
Instrument).

16.2. Each State Party shall furnish copies
(including in electronic form or online links) of its
laws and regulations that give effect to this
(Legally Binding Instrument) and of any
subsequent changes to such Ilaws and
regulations or a description thereof, within [6
months] of their enactment, to the Secretary-
General of the United Nations, which shall be
made publicly available.

16.3. Special attention shall be undertaken in the
cases of business activities in conflict-affected
areas including taking action to identify, prevent
and mitigate the human rights-related risks of
these activities and business relationships and to
assess and address the heightened risks of
abuses, paying special attention to both gender-
based and sexual violence, the use of child
soldiers and the worst forms of child labour,
including forced and hazardous child labour.
16.4. In implementing this (Legally Binding
Instrument), States Parties shall address the
specific impacts of business activities on while
giving special attention to those facing
heightened risks of human rights abuse within
the context of business activities, such as, but
not limited to, women, children, persons with
disabilities, indigenous peoples, people of
African descent, older persons, migrants,
refugees and internal displaced persons.

16.5. The application and interpretation of these
Articles shall be consistent with international
law, including international human rights law
and international humanitarian law, and shall be
without any discrimination of any kind or on any
ground, without exception.

Being part of a worldwide network of peer
institutions, NHRIs are well positioned to
monitor the human rights impacts of cross-
border business activities along value and
supply chains.

NHRI's therefore stand ready to play a
leading role in the monitoring of the
implementation of the treaty.

Thus the parag 16.1 should contain the
following: When establishing monitoring
mechanisms, States Parties shall give due
consideration to the Principles relating to the
status of national institutions for the
promotion and protection of human rights.

The paragraph 16.3 proposed in the draft
seems comprehensive as to the conflict-
affected areas. It is advisable that we remain
focused on provisions regarding NHRIs role



16.6. In implementing this Legally Binding

Instrument, State Parties shall protect public

policies and decision-making spaces from undue

political influence by businesses.

Articles 17 to 22 (including final clauses) No recommendations

Updated LBI Draft, September 2025 GANHRI comments and recommendations



